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AIM Position: proposal for a regulation on geo-blocking  
 
Background 

The European Commission placed the completion of the Digital Single Market (DSM) at the centre of 
its strategy to restore growth and jobs in Europe.  In May 2015, the European Commission published 
its DSM strategy setting out 16 key actions, including tackling unjustified geo-blocking.   
AIM contributed to the open consultation on geo-blocking from a position of wholehearted support 
of the objective of a Digital Single Market (response here), ahead of the legislative proposal 
published on 25 May 2016.  The proposal was part of the “e-Commerce and Content Package”.  AIM 
published an article (link) to support the objectives of the package while raising doubts on the 
effectiveness of some of the proposals to achieve them.  The expectations of the European 
Commission from its efforts to eliminate unjustified geo-blocking are: 

 Unleashing the internet’s potential for driving growth and jobs 

 Improving economic efficiency 

 Lowering prices 

 Increasing the range of products and services accessible to consumers wherever they are 

 Fostering trust in the Single Market. 
In our contribution to the consultation on geo-blocking (response here), AIM showed how the 
Commission’s objectives relate to the economics of branding to help devise a market relevant 
approach.   
 

Position of AIM 
AIM’s membership comprises corporate members and national associations that have a similar but 
more local constituency.  Altogether, AIM (link to our website) represents directly or indirectly some 
1,800 companies ranging from SMEs to multinationals, accounting for some 450 billion euro in sales 
and two million jobs in Europe alone.  Branded products manufacturers are united in their purpose 
to build strong, evocative brands and as such place the consumer at the heart of what they do.   

 
From the outset, AIM has been actively taking part in the DSM discussion.1   
 
AIM supports the premise that unjustified geo-blocking is not acceptable.  We welcome the 
balanced approach followed by the European Commission.  On the one hand, the impact assessment 
clarified why the most extreme options considered, such as an obligation to deliver or a black list of 
unjustified practices would not be appropriate.  On the other hand, the proposal contains provisions 
increasing transparency for European consumers on products available on the EU market.  AIM looks 
forward to continuing the discussions to improve the current text, amongst others by increasing 
legal certainty for businesses and consumers.  
 
In our position on the geo-blocking proposal we look at the implications of some provisions and 
suggest clarifications to avoid unintended negative consequences. 
 
We refer again to our classification of geo-blocking and other forms of geographically based 
restrictions to clarify how they are addressed or not by the proposal of the Commission. 
 
 
 

                                                           
1
 See AIM Memorandum “Consumer Brands for a Trusted Digital Market Place”, April 2015  

http://ec.europa.eu/information_society/newsroom/image/document/2016-5/european_brands_association_13465.pdf
http://www.aim.be/news/article/will-the-digital-single-market-package-boost-trust-in-cross-border-e-commer
http://ec.europa.eu/information_society/newsroom/image/document/2016-5/european_brands_association_13465.pdf
http://www.aim.be/
http://www.aim.be/uploads/news_documents/AIM_Memo2015_Web.pdf
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Types of geo-blocking restrictions and how they are addressed in the proposal 
 
In our answer to the consultation on geo-blocking, AIM had suggested to classify the restrictions to 
sell and buy cross border in five categories, as they may merit different treatment and a case by case 
approach.  We are pleased that the European Commission took partly this approach into account in 
its proposal. 

 Geographically-based restrictions that a company enforces as part of its entrepreneurial 
freedom. AIM considers particularly important that the European Commission recognized 
that a company is free to choose its markets. This principle is laid down in Articles 16 
(‘freedom to conduct a business’) and 17 (‘right to property’) of the Charter of Fundamental 
Rights of the European Union.  It allows companies to avoid excessive costs or other business 
detriments, for example to ensure legitimate protection of its assets, such as its intellectual 
property.  Thus, AIM strongly supports that the geo-blocking proposal does not impose an 
obligation to deliver goods or provide services to the country of the customer if the trader 
does not wish to operate there or if the trader is not permitted to operate there for 
legitimate legal reasons (e.g. prior intellectual property rights of an unrelated party). 
AIM also considers very positive that the European Commission highlights that "...this 
proposal does not address pricing as such and consequently traders remain free to set their 
prices in a non-discriminatory manner".  However, some provisions could be clarified to 
ensure that the proposal will not be implemented in a way contradicting this stated intention 
of the European Commission.   In an article, competition economists from RBB had already 
alerted the European Commission on the dangers to prohibit price differentials.  They had 
concluded: “Given the fact that efficient price levels will often differ between countries, it is 
certainly not valid to characterise suppliers’ use of  different  prices  in  different  countries,  as  
well  as  any  steps  taken  by  suppliers  to  preserve  these differences, as being harmful to 
economic efficiency, consumer welfare, or even market integration.    On  the  contrary,  
simplistic  measures  to  prohibit  price  differentials  might  well have  unintended  and  
opposite  effects.    Doing  away  with  territorial  supply  constraints  might appear  to  be  an  
attractive  response,  but  appearances  can  be  deceptive,  and  in  this  case  it would 
certainly mean entering unchartered territory” 2. 
 

 Geo-blocking that results from legal and regulatory barriers that companies themselves 
would like to see disappear.  AIM was particularly pleased that the European Commission 
recognized in its impact assessment that there can be legitimate reasons not to sell cross 
border such as differences in consumer laws and VAT.  However, the European Commission 
fell short of acknowledging that the success of this proposal is very dependent on the success 
of the other legislative initiatives of the Digital Single Market Strategy and renewed efforts to 
remove remaining barriers to the single market.   Without dealing with the fragmentation of 
the single market there can be no Digital Single Market for European consumers. Different or 
additional national rules and requirements (e.g. labelling, certification, waste disposal 
regulations, etc.), national standards (e.g. electric plugs) or varying market conditions (labour 
costs, administrative burden, taxes, etc.) will always prevent companies that so wish from 
offering the same product under the same terms to all European consumers.   
 

 Geo-blocking that is contrary to competition law. This will be mainly the “agreement-based 
geo-blocking” between a supplier and his retailers that is considered a hard core restriction 
under rules on vertical restrictions of competition.  These restrictions are dealt with in the 

                                                           
2
 “Entering Uncharted Territory: the Commission’s thinking on territorial supply constraints”, RBB Economics, May 2013, 

link 

http://www.aim.be/uploads/meeting_documents/RBB_B42_Brief_Col_territorial_supply_constraints.pdf
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ongoing e-commerce sector inquiry3.  The initial results of the inquiry carried out by DG 
Competition demonstrate that these agreements are used to preserve the quality and 
reputation of brands ultimately providing for a better customer experience.    
We welcome that the European Commission’s proposal highlights in its recital 12, that 
resellers would not be covered by the regulation as “…this would affect widely used 
distribution schemes between undertakings in a business to business context, such as selective 
and exclusive distribution, which generally allow for manufacturers to select their retailers, 
subject to compliance with the rules on competition”.  However, we strongly regret that 
recital 26 states that the proposal will affect the current competition framework as even 
when restrictions on passive sales “are not caught by Article 101 TFEU, in the context of the 
application of this Regulation, [the European Commission considers that they] disrupt the 
proper functioning of the internal market and they may be used to circumvent the Provisions 
of this Regulation”. (see below for more details). 
 

 Geographically-based restrictions by companies that have economic and/or consumer 
welfare enhancing effects.  Unfortunately, the Commission disregarded some of the 
concerns we raised about preventing companies from geo-differentiating as part of a 
legitimate marketing strategy.  The implementation phase will be crucial to avoid any 
unintended consequences that might lead to a poorer consumer experience, with potentially 
a negative impact on the image of brands.   
 

 Geo-blocking and other geographically-based restrictions that fall under none of the above 
categories.  Any such residual restrictions are addressed by the proposal.  

 

The implications of some provisions and suggested clarifications to avoid 
unintended negative consequences  
 

 Interaction of the new proposal with Rome 1 should be clarified to increase legal certainty  
 
In the name of legal certainty, a discussion is needed on how to harmonise the differences and 
overlap between the concepts of “directed activity” as interpreted by European Courts based on 
Rome 1 and “passive sales”.  Although these concepts have been tackled by the European Court 
of Justice case law, namely on consumer contracts jurisdiction issues, businesses are still 
struggling with their application in practice.  For example, under the concept of passive sales, the 
use of a foreign language on the internet does not constitute “active sales” while it would 
constitute a “direct activity” to the Member State of which it used the language. 
 
The obligation to sell (as at home) raises some concerns.  It must be crystal clear that using 
“traders’ rules” and following the “sell as at home” principle would entail that, if there is a 
problem with a product, the customer would have the responsibility to bring it back to the shop 
/ pick-up point of the company and would have no claim to a local after-service support or to a 
longer guarantee period than that available to consumers in the country of the sale.  

 
A de facto obligation to sell could also lead to more difficulties to comply with existing 
regulations. One example concerns the language in which cosmetic information should be given 
to consumers, which is normally determined by the law of the Member State where the trader 

                                                           
3
 AIM press release following the publication of the preliminary findings of the European Commission’s competition 

inquiry in e-commerce, September 2016, link 

http://www.aim.be/news/article/competition-inquiry-in-e-commerce-brands-welcome-a-fact-based-report
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decided to sell (Article 19 (point 5) of Regulation (EC) N°1223/2009). If the trader has to sell to 
another country, this could potentially infringe national language requirements. 

 
We believe that the text of the proposal must be made clearer in reassuring the trader about the 
rules applicable to its case, namely Article 1(5).     
 

 Interaction with competition law and the concept of passive sales should be clarified 
 

Recital 26 of the proposal in connection with Article 6 will ban any restrictions on passive sales in 
contracts between suppliers and retailers.  Under the current competition rules and Commission 
Regulation (EU) No 330/2010 in particular, passive sales are already considered by the 
Commission to constitute a hard core restriction. Only in exceptional cases will passive sales 
restrictions fall outside the scope of Article 101(1) TFEU or qualify for an exemption under Article 
101(3) TFEU for a limited period of time under certain conditions.   
 
For example, item 61 of the Guidelines on Vertical Restraints makes it possible for a supplier to 
include in its distribution contracts, under certain conditions, a temporary restriction of both 
active and passive sales when a distributor is the first to sell a new brand or the first to sell an 
existing brand on a new market4.  As it is, however, article 6 of the Geo-blocking proposal 
contradicts this possibility. 
 
AIM reiterates that any modification of the competition regulatory framework should be 
assessed carefully by DG COMP as it could impact negatively incentives for companies to 
innovate and deliver high quality customized products to consumers.  

 
 Suggested Amendments: 
  

Text of the proposal Amendment 

(26) This Regulation should not affect the 
application of the rules on competition, 
and in 
particular Articles 101 and 102 TFEU. 
Agreements imposing on traders 
obligations 
not to engage in passive sales within the 
meaning of Commission Regulation (EU) No 
330/2010 to certain customers or to 

(26) This Regulation should not affect the 
application of the rules on competition, and in 
particular Articles 101 and 102 TFEU. 
Agreements imposing on traders obligations not 
to engage in passive sales within the meaning of 
Commission Regulation (EU) No 330/2010 to 
certain customers or to customers in certain 
territories are generally considered restrictive of 
competition and cannot normally be exempted 

                                                           
4
   Item 61, Vertical guidelines:  (61) A distributor which will be the first to sell a new brand or the first to sell an existing 

brand on a new market, thereby ensuring a genuine entry in the relevant market, may have to commit substantial 
investments to start up and/or develop the new market where there was previously no demand for that type of product 
in general or for that type of product from that producer. Such expenses may often be sunk and in such circumstances it 
could well be the case that the distributor would not enter into the distribution agreement without protection for a 
certain period of time against (active and) passive sales into its territory or to its customer group by other distributors. 
For instance, where a manufacturer established in a particular national market enters another national market and 
introduces its products with the help of an exclusive distributor and where this distributor needs to invest in launching 
and establishing the brand in this new market. Where substantial investments by the distributor to start up and/or 
develop the new market are necessary, restrictions of passive sales by other distributors into such a territory or to such a 
customer group which are necessary for the distributor to recoup these investments generally fall outside Article 101(1) 
during the first two years that this distributor is selling the contract goods or services in that territory or to that customer 
group, even though such hard-core restrictions are in general presumed to fall within Article 101(1). 
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customers in certain territories are 
generally 
considered restrictive of competition and 
cannot normally be exempted from the 
prohibition laid down in Article 101(1) 
TFEU. Even when they are not caught by 
Article 101 TFEU, in the context of the 
application of this Regulation, they disrupt 
the proper functioning of the internal 
market and they may be used to 
circumvent the provisions of this 
Regulation. The relevant provisions of such 
agreements and of other agreements in 
respect of passive sales requiring the trader 
to act in violation of this Regulation should 
therefore be automatically void. However, 
this Regulation, and in particular its 
provisions on access to goods or services, 
should not affect agreements restricting 
active sales within the meaning of 
Regulation (EU) No 330/2010. 

from the prohibition laid down in Article 101(1) 
TFEU. However, the Regulation and its 
Guidelines on Vertical Restraints foresee 
exceptional cases when restrictions on passive 
sales would be pro-competitive and pro-
consumer Even when they are not caught by 
Article 101 TFEU, in the context of the 
application of this Regulation, they disrupt the 
proper functioning of the internal market and 
they may be used to circumvent the provisions 
of this Regulation. The relevant provisions of 
such agreements and of other agreements in 
respect of passive sales requiring the trader to 
act in violation of this Regulation should 
therefore be automatically void. However, This 
Regulation, and in particular its provisions on 
access to goods or services, should not affect 
agreements restricting active sales and passive 
sales within the meaning of Regulation (EU) No 
330/2010. 

Article 6 
Agreements on passive sales 
Agreements imposing on traders 
obligations, in respect of passive sales, to 
act in violation of this Regulation shall be 
automatically void. 

Article 6  
Agreements on passive sales  
Agreements imposing on traders obligations, in 
respect of passive sales, to act in violation of this 
Regulation and Article 101(1) TFEU shall be 
automatically void. 

 
 

 Interaction with EU and national laws: 
o Implementing the access restrictions required by law  

 
Article 3 establishes the obligations on traders not to prevent access to their online interfaces on the 
basis of customers' residence. However, the trader is exempted from the obligation where the 
access restrictions or rerouting is required by law.  In these cases, the trader shall provide a clear 
justification.    
Allowing the trader to list the cases when it needs to block access or reroute customers in its general 
terms and conditions would reduce the burden, especially for SMEs, and avoid unnecessarily forcing 
companies to disclose commercially sensitive information about their business and distribution 
strategies.  Therefore, AIM would suggest the following amendment. 
 

Text of the proposal  Amendment 

Article 3, paragraph 4 Article 3, paragraph 4 
Where a trader blocks or limits access of 
customers to an online interface or redirects 
customers to a different version of the online 
interface in compliance with paragraph 4, the 
trader shall provide a clear justification. That 
justification shall be given in the language of the 
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online interface that the customer originally 
sought to access. It can be provided in its 
general terms and condition in a generic way 
 
Justification: The trader can only block or limit 
access where the access restrictions or rerouting 
are required by law. Allowing traders to list the 
cases where it needs to do that in its general 
terms and conditions would reduce the burden, 
especially for SMEs, and avoid unnecessarily 
forcing companies to disclose commercially 
sensitive information about their business and 
distribution strategies.  

 
 
 

o Interaction with IPR Enforcement rules 
 

The Commission’s reflections on the modernisation of the Enforcement of Intellectual Property 
Rights (IPRED2) need to be taken into account to ensure that the respective rules are in harmony, 
which does not appear to have been done at this stage. 

 
o Interaction with trade mark law should be clarified 

 
Geo-blocking is necessary for companies to remain compliant with regulations such as product rules, 
trade mark law or labelling regulations.   In that framework, AIM welcomes the clarification of Article 
4, paragraph 3, which states that “The prohibition set out in paragraph 1 shall not apply in so far as a 
specific provision laid down in Union law or in the laws of Member States in accordance with Union 
law prevents the trader from selling the goods or providing the services to certain customers or to 
customers in certain territories”. 
  
However, brand manufacturers are still concerned with the risk of infringing directly or indirectly 
trade mark law.    
 
 Suggested Amendments: 
 

 Text of the proposal Amendment 

 
 

Recital (new) Whereas nothing in this law will 
affect trade mark rights, and in particular their 
territorial application, as laid down in 
Regulation (EU) No 2015/2424 of the European 
Parliament and the Council and Directive (EU) 
2015/2436 of the European Parliament and of 
the Council of 16 December 2015 to 
approximate the laws of the Member States 
relating to trade marks 
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 Responsibilities of intermediaries should be clarified 
 
As the European Commission recognized, the implementation of the proposal may create a fertile 
environment for the emergence of new business models for online intermediaries.  Service providers 
will take care of re-sending the good ordered by the customer cross border from the country of 
delivery to its home.  It may raise serious questions related to the responsibility of the various 
actors.  Some intermediaries could use the new rules to circumvent EU law or national regulations in 
terms of trade mark law, labelling, recycling obligation, consumer protection rule, or any other 
obligation resulting from sector-specific regulations. 
 
For example, a customer from Germany where the trade mark of a brand is owned by company A 
purchases from a UK website a product bearing the same brand name but produced by an unrelated 
company B, which is the legitimate owner of the trade mark in the UK.  The customer gives the 
delivery address of a service provider in the UK, which takes care of shipping the product to 
Germany.  Company A threatens court action  against company B for infringing trade mark law by 
selling company B’s goods to a consumer in Germany, where company A has the exclusive legal right 
to use that brand name.  Company B argues that it was a passive sale as it did not target its activity 
to the German consumer and reasonably believed it to be delivering to a UK consumer at a UK 
address.  However, Company A argues that the intermediary funded commercials in Germany to 
persuade consumers to buy brands in the UK and benefit from price differences even when taking 
into account the shipping costs offered by the service providers.  It needs to be clear in such 
circumstances that the intermediary can be held responsible for the trade mark infringement. 
 
 

 Text of the proposal Amendment 

 Recital (new) The regulation should not result in 
the emergence of new intermediaries 
specialised in circumventing trade mark law or 
consumer law to generate undue benefits to the 
detriment of the legitimate trade mark owner 
or company.   

 


